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In the Court of Appeals of the District of Columbia. 


Hytkr Myers, Appellant, 
vs. 

The District of Columbia, a Body Corporate, &c. 


No. 1448. 


a Supreme Court of the District of Columbia. 

Hytbr Myers, Plaintiff, 1 

vs. 1 

The Dis'J’rict of Columbia, a Body Cor- No. 46553. At Law. 
porate for Municipal Purposes, Incorpo¬ 
rated by Act of Congress. 


United States of America, 
District of Columbia, 


\ 


ss: 


Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 Declaration. 

Filed November 11,1903. 

Ill the Supreme Court of the District of Columbia. 

Hyter Myers 
vs. 

Thic District op Columbia, a Body Corpo- VAtLaw. No. 46653. 
rate for Municipal Purposes, Incorporated 
by Act of Congress. 

1. The plaintiff sues the defendant for that heretofore, to wit, on 
October 1, 1891, the plaintiff, being then employed by the defend¬ 
ant, through its duly authorized agents, the trustees appointed for 
the management of the public schools* of the District of Columbia, 
as janitor of manual training school No. 2, generally known as the 
Miller school building, and being then in the performance of his 
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duties as such janitor, the defendant, through its agent, one L. H. 
Cornish, a member of said board of trustees having supervision 
and charge of said manual training school No. 2, requested the 
plaintiff to perform the duties of assistant engineer at said manual 
training scliool No. 2 there being no other person so employed; tlie 
duties of engineer being too onerous for performance by the engi¬ 
neer at that building without an assistant, as said building, as also 
manual training school No. 1, differs from the otlier public schools 
in said District in tliat it contains a large number of lathes and 
other machinery driven by steam power, and other machinery re¬ 
quiring attention of an engineer; that at the time he was requested, 
as aforesaid, to perform the work of assistant engineer as aforesaid, 
no rate of compensation was agreed upon, but the defendant, by its 
agent aforesaid, promised and agreed to pay to tlie plaintiff 

2 for such additional services, a reasonable compensation. 

Plaintiff further states that he faithfully performed the duties 
so requested of him and acted as a.ssistant engineer of said manual 
training school No. 2, from the time of his employment as such 
until July 23,1901, which said performance of said duties was known 
to and accepted by the defendant; when he was discontinued be¬ 
cause of an alleged failure of Congress to appropriate for his salary. 

The plaintiff further states that, many times while he was per¬ 
forming his said services, he requested of the defendant payment 
for this work which he was performing, which requests were met 
with the statement that he could not be paid at that time but would 
eventually be paid for his work; upon the strength of these prom¬ 
ises, the plaintiff continued to perform the said work in accordance 
with said requests and assurances of payment, until July 23, 1901, 
as aforesaid ; that because of the amount of the work so required of 
him, plaintiff was compelled to hire for his assistance, during a 
large portion of the time he worked as aforesaid, a helper to whom 
he paid compensation out of his own salary as janitor, which latter 
was $32.00 per month from the time of his employment in 1891, 
until October 1899; $40.00 per month from October 1899, to Sep¬ 
tember, 1900, and from September 1900, to Jul.y 1901, $48.00 per 
mouth ; that the value of his services so rendered as assistant engi¬ 
neer, is compensation at the rate of $30.00 per month throughout 
the term of his employment; that immediately after his services 
were discontinued, the plaintiff demanded payment from and of the 
defendant of a reasonable compensation for said services, which de¬ 
mand was refused, and said defendant has not paid said sum or any 
part thereof although often demanded by the plaintiff, and 

3 still refuses to do so. Wherefore the plaintiff brings this suit 
and claims the sum of $3,532.00 with interest from the 23rd 

day of July, 1901, besides costs. 

2. The plaintiff further sues the defendant for that heretofore to 
wit, on October 16,1891, the plaintiff being then employed by the 
defendant through its duly authorized agents, the trustees appointed 
for the management of the public schools of the District of Columbia. 
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as jauitoi’of manual training school No. 2, generally known as the 
Miller school building, and being then in the performance of his 
duties as such janitor, which duties required his attendance at said 
school immediately proceedings school hours, during the continu¬ 
ance of school hours, and until 5 o’clock in the afternoon the defend¬ 
ant through its agent, one L. H. Cornish, a member of said board of 
trustees having supervision and charge of said manual training 
school No. 2, requested the plaintiff to perform the duties of night 
janitor of said manual training school No. 2, there being no other 
person employed in said school to perform the duties of night jani¬ 
tor, and the proper protection of said building and the conduct of a 
public school therein requiring that a night janitor be employed. 
That at the time he was so requested to perform the work of night 
janitor, no rate of compensation was agreed upon, but the defendant, 
by its agent, as aforesaid, promised and agreed to pay to the plaintiff 
for such additional services, a reasonable compensation. 

Plaintiff further states that he faithfully performed the duties so 
requested of him, and acted as night janitor of said manual 

4 tz'aining school No. 2 from the lime of his employment on, to 
wit, October 15,1891, until July 23,1901, which performance 

of said duties was known to and accepted by the defendant, when he 
was discontinued because of an alleged failure of Congress to appro¬ 
priate for his salary. 

Plaintiff further states that many times while he was performing 
his said services, he requested of the said defendant payment for 
this work which he was performing, which requests were met with 
the statement that he could not be paid at that time but would 
eventually be paid for his work ; on the strength of these promises 
plaintiff continued to perform the said work in accordance with said 
request and the assurances of payment, until, to-wit, July 23,1901, 
as aforesaid; that because of the amount of work so required of 
him, the plaintiff was compelled to hire for his assistance during a 
large portion of the time he was engaged in said work, a helper to 
whom he paid compensation out of his own salary as day janitor, 
which latter was $32.00 per month from the time of his employment 
in 1891 until October 1899, and from October, 1899 until September, 
1900, $40.00 per month, and from that time until the end of his 
service, $48.00 per month ; that the value of his additional services 
as night janitor rendered as above, is compensation at the rate of 
$30.00 per month throughout the term of his employment; that im¬ 
mediately after his service was discontinued, the plaintiff demanded 
payment of and from the said defendant for his said services as 
night janitor, which demand was refused and said defendant has 
not paid the said sum or any part thereof although often demanded 
by the plaintiff, and still refuses to do so; wherefore the plaintiff 
brings this suit and claims the sum of $3,532.00 with interest 

5 from the 23rd day of July, 1901, besides costs. 

3. The plaintiff further sues the defendant for that the de¬ 
fendant has upon it imposed by law, the duty of providing and 
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maintainiDg public schools for the educatiou of persons within the 
District of Columbia and the maintaining of adequate and sufficient 
service of teachers, janitors and other employees at said public 
schools; and the plaintiff says that he was employed by the said 
defendant to perform the duties required by law of regular day jani¬ 
tor at manual training school No. 2, one of the public schools under 
the charge and supervision of the defendant located in the city of 
Washington in the District of Columbia; the plaintiff further says 
that the said defendant had in use in said building in connec¬ 
tion with said public school, and used as a part of the public school 
course of education, a large number of machines requiring steam 
motive power and engines and otlier machinery, and had an engi¬ 
neer in charge of the same; that saiil engineer^had no assistant and 
the defendant had failed to provideanassistant,and said engineer was 
unable to properly care for the said macliiuery and perform all of 
the duties required to be performed, without the aid of an assistant, 
which state of facts was known to the defendant and its agents hav¬ 
ing supervision and charge of said school, but the defendant neg¬ 
lected and refused to provide an assistant as its duty imposed as 
above required it to do. 

The plaintiff further states that he was requested b}' the duly au¬ 
thorized agents of the defendant to act as assistant engineer at said 
manual training school No. 2, to perforin the duties of such assist¬ 
ant, which was in addition to the work he was performing as 
6 janitor; the plaintiff agreed to perforin such additional 
work ; said request was made and additional work was com¬ 
menced by the plaintiff, on, to wit, October 1st, 1891, and the plain¬ 
tiff was promised at that time that reasonable compensation would 
be made him therefor, but tliat he could not be paid at that time 
because of the necessity for congressional appropriation ; that he 
performed said additional work from that time until July 23,1901, 
during all of which time said work was done with the knowledge 
and consent and at the direction of the defendant and its agents, 
and in consideration of its promises of compensation; that said addi¬ 
tional services were reasonably worth, at the current rate paid for 
such work, the sum of $3,532.00, being at the rate oi $30.00 per 
month. 

The plaintiff further states that, after said work had been faith¬ 
fully performed up to and including the 23rd day of July, 1901, his 
services were discontinued by the defendant, whereupon he de¬ 
manded of and from said defendant the compensation for said serv¬ 
ices, but notwithstanding his demand, and the promise to pay afore¬ 
said, said defendant has not paid the same or any part thereof, but 
refused and now refuses to pay the same. Wherefore the plaintiff’ 
brings this suit and claims the sum of $3,532.00 together with inter¬ 
est thereon from the 23rd. day of July, A. D. 1901, besides costs. 

4. The plaintiff further sues the defendant for that the defendant 
has upon it imposed by law, the duty of providing and maintain- 
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ing public schools for the educatiou of persons within the District of 
Columbia, and the maintaining of adequate and sufficient service of 
teachers, janitors and other emplo^^ees at said public schools ; 
7 and the plaintiff says that he was employed by the defend¬ 
ant to perform the duties required by law of regular day 
janitor at manual training school No. 2, one of the public schoofs 
under the charge and supervision of the defendant located in the 
city of Washington, in the District of Columbia; the plaintiff further 
says that said defendant had employed at said manual training 
school No. 2, no person to perform the duties of night janitor, and 
the defendant failed to provide such night janitor who was required 
to properly care for said school, which state of facts was known to 
the defendant and its agents having supervision and charge of said 
school. The plaintiflf furtlier states that he was requested by the 
duly authorized agents of the defendant to act as night janitor at 
said manual training school No. 2, and to perform the duties of such 
janitor which were in addition to the work he was theretofore en¬ 
gaged upon; the plaintiff agreed to perforin said additional work ; 
said request was made and additional work was commenced by the 
plaintiff, on, to wit, October 15, 1891, and the plaintiff was promised 
at that time, that reasonable compensation would be made him 
therefor, but that he could not be paid at that time because of the 
necessitj'’ for congressional appropriation ; that he performed said 
additional work from that time until July 23,1901; during all 
of which time said work was done with the knowledge and consent 
and at the direction of the defendant and its agents, and in consid¬ 
eration of its promises of compensation; that said additional services 
were reasonably worth at the current rate paid for such work, the 
sum of $30.00 per month. 

'Ohe plaintiff further states that after said work had been faith¬ 
fully performed by him up to and including the 23rd day of 
S Jul3^ 1901, his services were discontinued by the defendant, 
vdiereupou he demanded of and from the said defendant the 
compensation for his services, but, notwithstanding his demand and 
the promise to pay aforesaid, said defendant has not paid the same 
or any part thereof, but refused and now refuses to pay the same. 
Wherefore plaintiff brings this suit and claims the sum of $3,532.00 
together with interest thereon from the 23rd. day of July, A. D. J901, 
besides costs. 

I 5. And the plaintiff further sues the defendant for money payable 
by the defendant for goods sold and delivered by the plaintiff to 
the defendant; and for work done and materials provided by 
the plaintiflf for the defendani at his request; and for money 
lent by the plaintiff to the defendant; and for work and labor done 
by the plaintiff for the defendant at his request; and for money paid 
by the plaintiff for the defendant at his request; and for money 
received by the defendant for the use of the plaintiff; and for money 
found to be due from the defendant to the plaintiff on accounts 
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stated between them. And the plaintiff claims $7,064.00 with in¬ 
terest from tiie 23rd. day of July, 1901, besides costs. 

RALSTON & SIDDONS, 

WM. E. RICHARDSON, 

Attorneys for Plaintiff. 


Notice to Plead '. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
service hereof; otherwise judgment. 

RALSTON & SIDDONS, 

WM. E. RICHARDSON, 

Attorneys for Plaintiff. 


9 Filed November 11,1903. 

District of Columbia, ss; 

Hyter Myers, being first duly sworn, on oath deposes and says ■ 
that he is the plaintiff in the foregoing declaration wherein The Dis¬ 
trict of Columbia is defendant. Tliat lie was employed by the trus- I 

tees for the supervision of the public schools in the District of Col- ) 

uiubia, the duly authorized agents of the Commissioners of the ] 

District of Columbia and the District of Columbia in matters relating ; 

to the public schools, on September 15,1891, as janitor, and assigned 
to duty at the Jililler school building, properly designated as man- ? 
ual training school No. 2, located in the citv of Washington, D. C. i 
That iie entered at once upon the duties of janitor at said school, and t, 
faithfully performed same from that time continuously until Jul}'’ | 
23, 1901, on which day he received a notice signed by the secretary I 
of the Board of Education, which had succeeded to the duties for- | 
ineriy performed by the trustees for the supervision of public schools | 
in the District of Columbia, which notice stated that his services I 
were discontinued for the reason that there were no funds available I 
to pay him therefor. [ 

On July 25,1901, plaintiff received from the same source, a notice ! 
directing him to deliver the keys of the building to the person who | 
had been apfioiiited as his successor. As is indicated by the second I 
}iotice, there was no failure in the appropriation of a fund for paying | 
the janitor at said building, but plaintiff states that the same was } 
due to a [lersoual controvers.y between himself and James F. Bundy, | 
a member of the board of education, which controversy arose from i 
a private business transaction. | 

10 Affiant further states that when he had been performing I 

the duties of janitor at said building for about 15 days, on, I 

to wit, October 1,1891, Mr. L. PI. Cornish, a member of the board of I 
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trustees aforesaid, who was acting under authority of said trustees, 
and of the District of Columbia, in the supervision and control of 
teachers and employees at said manuel training school No. 2, re¬ 
quired that the plaintiff perform the duties of assistant engineer. 
He stated to the plaintiff that there was no person who could act as 
assistant engineer and that the District of Columbia would pay him 
a reasonable compensation for tlie additional services performed, 
and that said payment would be made when certain formalities 
were gone through with. 

Affiant further states that when he had been performing the du¬ 
ties of janitor at said school for about one month, on, to wit, October 
15,1891, said Cornish acting as agent and with the authority afore¬ 
said, requested that the plaintiff remain at said building at night 
and perform the duties of night janitor. The plaintiff states that 
at the time he was so requested, he objected to perform so many ad¬ 
ditional duties, and said Cornish, acting as aforesaid, promised him 
that the District of Columbia would pay him a reasonable compen¬ 
sation for his extra w'ork. 

Affiant further states that the duties of assistant engineer and of 
night janitor, which he performed, were different from his duties as 
regular day janitor and required his constant attendance at said 
school day and night, and that he was unabie to leave the school 
except for very brief intervals and, as affiant was the sole support of 
an aged father and mother, and depended upon the compen- 
11 sation he was receiving for his services as day janitor, he 
could not resign his position and seek other employment. 
During a part of his emi)loy merit, he was compelled to procure the 
assistance of a helper, and to pay said helper from his own compen¬ 
sation as janitor’. His salary as janitor’, was at tlie rate of $32.00 
per month from the time of his appointment until October, 1899; 
$40.00 from October 1899, until September, 1900; and $48.00 per 
month from that time until the end of his services. 

Affiant further states that fr’Otn the time he was so requested to 
perform the services of assistant engineer and of night janitor until 
the time of his dismissal on July 23,1901, he faithfully performed 
all of the services required of him as night janitor and assistant en¬ 
gineer, as well as the services required of him as regular day janitor. 
During this time, he made repeated demands upon the various offi¬ 
cers who had charge of said school for compensation for his services. 
He w’as always told that he would receive compensation but that 
payment could not be made at the time. His work was done, not 
only at the instance and request of the agent of the defendant, but 
was throughout the period of its continuance, performed with the 
knowledge and consent of the board of trustees and of the board of 
education. 

Affiant further states that a reasonable compensation for his serv¬ 
ices as assistant engineer is $30.00 per month, and that reasonable 
compensation for his services as night janitor is $30.00, per month, 
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and tlmt the sum of $7,064.00 is justly due and owing to him ex¬ 
clusive of all set offs and just grounds of defense. 

HYTER MYERS. 

Subscribed and sworn to before me. a notary public in and for the 
District of Columbia, this 11th day of November A. D., 1903. 

HARVEY T. WINFIELD, 

[seal.] Notary Public, D. C. 

12 Demtiirer. 

Filed November 17,1903. 

In the Supreme Court of the District of Columbia. 

Hytee Myers ) 

vs. >At Law. No. 46553. 

The District of Columbia. ) 

Tlie defendant says the first and second counts of the declaration 
filed herein are bad in substance. 

A. B. DUVALL, 

E. H. THOMAS, 
Attorneys for Defendant. 

Note. —Among the matters of law intended to be argued on the 
foregoing demurrer are the following: 

First. Tliat tlie board of trustees of the public schools had not, 
nor had any alleged agent of the said board of trustees authority to 
bind the District of Columbia to the payment of any services ren¬ 
dered for tlie said public schools, in the absence of an appropriation 
providing for tlie payment of such services. 

Second! The plaintiff has not alleged in either of the said counts 
of his declaration any cause of action against the District of Colum¬ 
bia as a municipal corporation. 

And for other reasons apparent on the face of said declaration. 


13 Supreme Court of the District of Columbia. 


Friday, May 27,1904. 

Session resumed pursuant to adjournment. Mi*. Justice Barnard, 
presiding. 


Hyter Myers, Plaintiff, 
vs. 

The District op Columbia, Defendant. 


At Law. No. 46553. 


Upon hearing the demurrer of the defendant to the 1st. and 2ud. 
counts of the declaration, it is considered that said demurrer be, and 
hereby is, sustained. 
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Amended Declaration. 

Filed June 14,1904. 

In the Supreme Court of the District of Columbia. 

Hyter Myers I 

vs. y No. 46553. Law Docket 50. 

District op Columbia. 1 

Now comes the plaintiff, by Ralston and Siddons, his attorneys, 
and by leave of the court first had and obtained, amends the first 
and second counts of his said declaration as follows:— 

J3y adding to the first count of said declaration, after the figure 
“2” on the tenth line thereof, the words “and by the authority and 
with the approval and assent of said board of trustees; ” and by add¬ 
ing the letter “ s ” to the word “ agent” at the end of the third 
14 line of thesecond page of said declaration; and by adding after 
the figure “2” on thethirteenth line of thesecond countof said 
declaration the words “ and by the authority and with the approval 
and assent of said board of trustees;” and by adding the letter “s” 
to the word “ agent ” on the twenty-first line of said second count 
of said declaration. 

RALSTON & SIDDONS, 

Plaintiff’s Attorneys. 

Withdrawal of Counts. 

Filed June 14,1904. 

In the Supreme Court of the District of Columbia. 

Hyter Myers ) 

vs. y No. 46553. Law Docket 50. 

District op Columbia.] 

Now comes the plaintiff, by Ralston and Siddons, his attorneys, and 
by leave of court first had and obtained, hereby withdraws the third, 
fourth and fifth counts of his said declaration. 

RALSTON & SIDDONS, 

Plaintiff’s Attorneys. 


2—1448a 




iO HYXICK MYICRS VS. THIS DISTKICT OF OOLUMtilA, E¥C< 


16 Deiniirrei' to Amended Declaration. 

Filed June 14,1904. 

In the Supreme Court of the District of Columbia. 

PIyter Myers ) 

vs. V At Law. No. 46553. 

District of Columbia, j 

The defendant sa 3 's the amended declaration filed herein is bad 
in substance. 

A. B. DUVALL, 

F. H. STEPI-IENS, 
Attorneys for Defendant. 

Note.—A mong the matters of law intended to be argued on the 
foregoing demurrer are the following: 

]. That tile board of trustees of the public scliools hud not, nor 
had an.y alleged agent of the said board of trustee.? authorit}’- to bind 
the District of Columbia to the pajunent of any services rendered 
for the said public schools, in the absence of an upiiropriation pro¬ 
viding for the [layment of such services. 

2. The plaintiff has not alleged in his declaration anj' cause of 
action against the District of Columbia as a municipal corporation. 

3. And for other reasons apparent on the face of the declaration. 

16 Supreme Court of the District of Columbia. 

Tuesday, June 14, 1904. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

* * * , 

liYTER Myers, Plaintiff, I 

vs. > At Law. No. 46553. 

District of Columbia, Defendant.) 

Upon hearing the motion of the plaintiff for leave to withdraw the 
third, fourth and fifth counts of the declaration, and to amend the 
first and second counts thereof, it is considered that said motion be, 
and the same hereby is, granted : whereupon the plaintiff files said 
amendment to said first and second counts, and the defendant there¬ 
upon demurs to said first and second counts as amended, which de¬ 
murrer, after being heard, is herebj' sustained ; thereupon the plain¬ 
tiff elects to stand upon his declaration as amended, and judgment 
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on demurrer is ordered: thei’efore it is considered that the plaintiff 
take nothing by this suit, and that the defendant go thereof without 
da.y, and recover against the plaintiff its costs of defense to be taxed 
by the clerk, and have execution thereof. 

The plaintiff notes an appeal to the Court of Appeals, and the bond 
for costs is fixed in the penalty of one hundred dollars. 


Memorandum, 

June 18,1904.—Appeal bond filed. 


17 Supreme Court of the District of Columbia. 

United States op America, I 
District of Columbia, / ®' 

I, John R. Young, clerk of the supreme court of the District of Co¬ 
lumbia, hereby certify the foregoing pages, numbered from 1 to 16, in¬ 
clusive, to be a true and correct transcript of the record, as per rule 
5 of the Court of AjDpeals of the District of Columbia, in cause No. 
46553, at law, wherein Hyter Myers is plaintiff, and The District of 
Columbia, a body corporate for municipal purposes, incorporated 
by act of Congress, is defendant, as the same remains upon the files 
and of record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court iti}' name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 18th day of July, A. D. 1904. 

JOHN R. YOUNG, Clerk 

Endorsed on cover: District of Columbia supreme court. No. 
1448. Hyter Myers, appellant, vs. The District of Columbia, a body 
corporate, &c. Court of Appeals, District of Columbia. Filed Jul- 
2.1,. 1904. Henry W. Hodges, clerk. 








